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Chapter | General Chapter | General Provisions
Provisions
[ ]
Article 1 Article 1 [Purpose of
enactment [of this law]]
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The phrase “strengthen the

This Law is formulated
in order to strengthen th
administration of
trademarks, protec

This Law is formulated in

order to protect trademark rightsplaced after “to protect trademark rights”
estrengthen the administration pfo highlight [that] the purpose of this Law

trademarks, encourage producgfss] to protect rights and interests.

tand business operators to ensure The phrase “exclusive rights to u

exclusive rights to us

administration of trademarks” has be

en

ethe quality of goods and servicesrademarks" is changed to "trademark




trademarks, encourag

producers and businessrademarks, thereby safeguardi

operators to ensure th

quality of goods ang
services and uphold th
credibility of trademarks
thereby safeguarding th
interests of consumer
producers and busine
operators and promotin
the development of th

socialist market economy

¢he

e

interests

of consumer

eand uphold the credibility ¢

I producers and business operatoescurate and conveys more breadth
eand promoting the developme
, of the socialist market economy

f rights”,
ngexclusive rights to use trademarks”, t

nmeaning, and in addition is consisté

because in comparison

“copyright [rights].”

sconcept of "trademark rights" is more

he

of

2Nt
with the expressions “patent rights” and

Article 3, Sections 1 and
4

Article

[
3

]
[Subjects

[trademark] rights]

of

The first paragraph of the original te
is retained. As the concept and rela
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“Registered
trademarks” mean
trademarks approved fq
by the

Office

including trademarks fo

registration
Trademark
marks

goods, service

collective  marks an(

certification marks
Trademark registrant
enjoy trademark rights an
receive protection unde
law.
Special matters
concerning the registratio
administration

and 0

collective  marks an(
certification marks shall b
provided for in regulation

to be formulated by th

“Registered trademarks
smean trademarks that have be
rapproved for registration by th
» Trademark Office.  Trademar
registrants enjoy trademark righ
r and receive protection under th
5,Law.

1 Trademark users shall ha
an interest in unregisterg
strademarks by virtue of the
dgood faith prior use [of th
runregistered

trademark], at

shall be protected by this Law.

5 For the purpose of this Lay
n“‘trademark” shall include
ftrademarks for goods, servi

d marks, and shall also inclua
ecollective  marks, certificatior
s marks, geographical indicator

eand special marks.

marks, geographical indicators a
special markings are dealt with in detail
dedicated

regentence “Special matters concerning

"subsequent chapters,

eegistration and administration
kcollective marks and certification mar
tshall be provided for in regulations to

iformulated by the agency of the Sti

vand commerce” from the original text h
doeen deleted.
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agency of the Stat

e

Council for the administration of industr
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the
administration of industry

Councill for

and commerce.

Article 4

[ ]
Article 4 [Holders

[trademark] rights]

of

Natural persons, lega

persons, and

Natural persons,

alrights  for goods which the

otherproduce, manufacture, proce

organizations that need

lega
persons and other organizatig

The original text has been retained
The formulation of the wordin
idea] that t
applicant should have the ability

already includes [the

th
!

alqualification to [actually] use

ngademark. Therefore, regarding

that need to obtain trademarkjuestion of [placing] restrictions on

ynatural person’s applications to regis
ssrademarks, restrictions and standards

iselect or distribute should app

IWoe provided in the course of acty
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obtain an exclusive right toto the Trademark Office foroperation by way of requiring the
use a trademark for goodsegistration of a trademark forsubmission of certification materials such
which  they  produce, goods. as the applicant’s proof of qualifications,
manufacture, process, Natural persons, legalproof of ability or proof of intention to
select or distribute shouldpersons, and other organizatigngse [the trademark].
apply to the Trademarkthat need to obtain trademark
Office for registration of a rights for the services they
trademark for goods. provide should apply to th

[¢)

Natural persons, legalTrademark Office for registratio

>

persons and otherof a service mark.
organizations that need fo The provisions of this Law
obtain an exclusive right tprelating to trademarks for goods
use a trademark for theshall be applicable to servige
services they providemarks.
should apply to the
Trademark Office  for

D

registration of a servic
mark.

The provisions of this
Law relating to trademarks
for goods shall be
applicable to service
marks.
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Article 5

]

Article 5 [Joint ownership]

Two or more natural legal
persons, legal persons
other organizations mayto
apply to the

Office  tg
the
and

jointly
Trademark
register

trademark jointly
enjoy and exercise the
exclusive right to use th

[¢)

said trademark.

persons or

Two or more natural person
othe
oorganizations may jointly appl
the Trademark Office
register the same trademark a
jointly enjoy and exercise th
sametrademark rights in question.

t

s, The original text is retained. As
srmatters [iterally “content”] such as thg

erelated to] the joint ownership of

the
Detailed provisions are therefore 1

provisions  of Property Law

attempted here.

D

yconcept of joint ownership and the
phandling of joint property has beeén
nclarified in the Property Law, [issues

%

a

trademark may be referred [to the relevant

ot

%

%
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Article 6

trademarks]

Article 8

]

[The concept

of

(
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“Trademark (brand)” means ( &
Any visually | marks that are capable pf $;%
perceptible signsg, distinguishing the goods oar As single colors, sounds, smells |or = . (
including words, figures| services of one natural persargctive trademarks, including sensary $
letters, numbersg, legal person or other organizatiptrademarks which may appear in the
three-dimensional  signsfrom the goods or services pfuture, can have a function of
and color combinations, asanother. distinguishing [products or services]
well as combinations gf  Trademarks may bewhen they are used, this amendment |has
the aforementionedcomposed of elements such |agmoved the term “visually perceptible”

elements, which  arewords, figures, letters, numeralsfrom the original text. The intention |s
capable of distinguishingthree-dimensional signs ando allow any future trademarks which
the goods of one naturakolors or any combination of theserve a function of distinguishing
person, legal person oifforegoing elements. [products or services], and can pe
other organization from described, all to be the subject of |an
the goods of another may application for registration as |a
all be the subject of an trademark, in order to leave space for the
application for registration broadening of the protection of subject
as a trademark. things as trademarks. Agencies |in

charge of trademarks may, according| to




actual situations [in the future], decide pn
when to accept applications for the
foregoing-described trademark

registrations.

[ ]

Article 9 Article 7  [Principles for
application and use]
u " % % 1 &
% 2 $ -
% % &
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% & &

“ A “Principle of Good Faith” ig
_ 1 (2 1 % $2
! ” ” added in the second paragraph. Thb%
Trademarks for which approvision can serve as a catch{ath & & % $
Trademarks for which application for registration isprovision, to prohibit other acts of
registration is applied made should have distinctivengsisnproper registration and uses that other
should have and be easy to distinguish. specific provisions of this Law were npt
distinctiveness and be easy  The application for able to include.
to distinguish, and may notregistration and use  of
conflict with prior lawful | trademarks should follow the
rights obtained by anyprinciple of good faith.
third party. The registrant of a trademark

The registrant of ahas the right to mark [the same




trademark has the right fowith the phrase] "Registered
mark [the same with theTrademark” or the registration
phrase] "Registeredmark.

Trademark" or the

registration mark.

[ ]

Article 7 Article 9 [Quality assurance]
% &
% $4
% % % &
( $
Trademark users should be 3 %
Trademark usersresponsible for the quality of the X0 & & % %
should be responsible forgoods on which their trademarkl|is The original text of the provision is %
the quality of the goods onused. The agencies for theetained. % &
which their trademark isadministration of industry and Under current circumstances, under ( (3
used. The agencies focommerce at all levels shouldwhich the government is making great 0 &
the administration  of through their administration qfexertion to strengthen the quality and &
industry and commerce atrademarks, stop acts that decej\aafety of [Chinese] products, th00 % 3? (
all levels should, throughconsumers. obligation to ensure the quality of & %
their administration o products that use a trademark and [the 1
trademarks, stop acts that responsibility for quality supervision, %130/ 2 $>
0

deceive consumers.

arising under the Trademark Law, sho




be retained and kept, in order to refl
the law’s intention of upholding mark
order and the interests of consumers.

oot 2

D
—

% $ *% &

%

%
%

%

Chapter Il Applications
for Trademark
Registration

Chapter Il Applications for
Trademark Registration

Article 19, Article 13 of
the Regulations

[ ]
Article 13 [Application

documentation)]

In for

applying
trademark registratior
[applicants] should fill in
and submit a form for th
class of goods and name
goods for the goods o

which the trademark wil

D
~

of /

be used in accordance with

The original provisions of the La

[on this point] are very general ai
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the prescribed
Classification of Good:s

"4}

and Services.

simple. The basic requirements for
submissions of trademark registratipn
applications are manifested in the

In applying for trademarkregulations. Considering that these

registration, [applicants] shou

drequirements are basic information that a

submit to the Trademark Officetrademark applicant should know, the

trademark applicationamendment therefore incorporated the

documentation, including:
(1) name and address of t
applicant;

provisions of the regulations into the
herovisions of the Law and listed them qut
in an effort to simplify and clarify thege

(2) specimen of the trademarktems, and enhance the transparency of

3) classification off the Law.

goods/services and nhame

of  The documentation requirements for

goods/services for the trademarthe registration of color trademarks and

that is reported to be used,
accordance with the prescrib
Classification of Goods an

Services. In cases where thattempt any provisions [as to thistdil].
name of the goods/services is not

listed in the Classification of
Goods and Services, [the

applicant] should attach 4
explanation of the goods/servic

imhree-dimensional trademarks can |be
pdeflected in the detailed forms of
dapplication papers, and the Law will not




in question [with the applicatio
materials submitted fo
registration].

(4) other materials require
under rules of the Tradema
Office to be filled in or reported.

Where a trademark is,
[th
applicant] should explain the

contains, foreign words,

meaning [in Chinese].
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Article 15
Regulations

of

the

[ ]

Article 15 [Requirements for
application papers]

Relevant documentatior

such as an application fg
trademark registration, may K
submitted in written form or i
other forms prescribed by th

Trademark Office. If submitte

n

Dr
e
N

e

dinformation

The developing trend is to us

1

[-technology] relate
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in written

documentation

form,

should

typewritten or printed.

the

b

procedures to launch a

ebusiness. Some countries have alre

implemented online application and

online examination.
high rate of effectiveness and is wo
emulating. The objective of addin

“other  methods” for  submittin
applications [in this amendment] was
establish a basis for the pursuit
electronic business in the future.

The Trademark Office and th
Trademark Review and Adjudicatic
Board may also send documents to
applicant through electronic
(Please refer to the provisions on the d
the

Provisions of the Amendment.)

of arrival in

Supplementary

trademark
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Article 20
registration

class]

for

]

[Single

one

[
Article 17 [Single

for several classes]

]

registration

%




If an applicant forn
registration of a tradematr

applies to register the samen

trademark for
goods of different
classifications, he shoul
submit an application fo
registration in accordang
with the Classification o

Goods and Services.

use onclassifications,

When an applicant fo

registration of a trademar
kapplies to use the same tradem
goods of differen
[the applican
may submit the application i
drespect of all of the
r classifications] in one
eapplication.

i

r

aflar one classification has been abando
L in favor of single registration for sever
tlclassifications.
nthe requirements of Singapore Treaty
> Trademark Law.
? position] is

k The principle of single registratio

The merit [of th
that it

the trademark authorities from [an undt

heavy]
international registrations have adopt

workload. Currently

the principle of single application fq
several classifications.

provides more

>

nhed

al

This is consistent with

on

%)

convenience for the applicant when
applying for the registration, and relieves

%

%

%

*%

Article 18 of the
Regulations

[ ]
Article 19 [Date of application]




The date of an application fg

% $2

30
5
This Article elevates a provision

60

the regulations into the Law. For the

purpose of this Article, “applicatio

=)

formalities are complete” means that the
application materials which the applicant
submitted are complete, the content that
filled with  the
requirements of law, and the application

is in  complies

fees are paid.

For

the

supplementing
documentation,

provision
the

concerning
applicatig

the Trademark Offi

provides

the

applicant

with

propportunity for such supplements.

or
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registration of a trademark shall In accordance with Trademark Law
be the date on which thereaties, when supplementing application
application documents  aredocuments, [the time limit] shall be
received by the Trademarkcalculated from the day on which the
Office. Where the applicationTrademark Office issues the natificatic
formalities are complete and th&@'he period for such supplements differs
application documents are filledas between domestic and foreign

in in accordance with the rulesapplicants, being 30 days for domestic

and fees for application ofapplicants and 60 days for foreign

registration are  paid napplicants. (Article 5 of the Singapore
accordance with law, theTreaty)
Trademark Office shall accept the

application and notify the

D

applicant. Where th
application formalities are not

>

complete or the applicatio
documents are not filled in i

>

accordance with the rules, or the
fees for application of registratign
are not paid in accordance with
law, the Trademark Office shall
not accept the application and
shall notify the applicant and




explain the reasons therefor.
Where the applicatio

—

formalities are basically complete
or the application documents
basically meet the requirements,
but need to be supplemented to|be
made [completely] proper, th

JCIING))

Trademark Office shall notify th
applicant to provide
supplementation [of the
application], requesting it tp
supplement portions in
accordance with [the Trademalrk
Office’s] designation and deliver
them back to the Trademark

L=

Office within a specified perio
from the date on which th

D

notification is issued. Where the
supplement is made and delivered
back to the Trademark Office
within the mandated time limit,
the application date shall be

retained; where no supplement|is




made by the expiration of the
time limit or the supplement fails
to comply with requirements, the
application shall be considered
abandoned, and the Trademark

—

Office should notify the applicarn
[accordingly].

The definite time limit
mentioned above means within
one month from the date an
which the Trademark Offic
issues the naotification (in respect

D

of a domestic applicant) [o

[—r}

within two months [from the dat

(1)

on which the Trademark Offic

[¢)

issues the notification] (in respect
of a foreign applicant).

[ ]
New Addition Article 22 [Waiver [literally

“non-enjoyment”] of exclusive
rights]

%




% %

Where a trademark for which
registration is applied contains
any of the elements defined by  When a trademark is comprised of a
Article 27, Section 1 of this Laydistinctive and an indistinctive part that
(Marks] lacking distinctivenesstogether make up a whole, there may
may not be used as trademarksgxist circumstances where another person
the applicant should declare |iimay properly use the indistinctive pa
the application documentatignTherefore, this provision does not confer
that it waives [terally “does| an exclusive right with respect to the
non-enjoy”] the exclusive right toindistinctive part (that is, [it requires a]
that portion. If such declaratignwaiver [literally “abandonment”] of
is not made, the applicatigrtrademark rights).

[¢]

should be refused. In practice, an examiner will giv
advance notification of refusal to the
applicant and request him to provide a
declaration that he waiveslit¢rally
“abandons”] the right of exclusivity in
relevant part. The examiner will mark
accordingly when such a declaration |of




waiver [literally *“abandonment”] s
made.
Article 10 ] Article 26
[Clause on prohibition of uses
as trademarks, absolute reason
for refusal]
I- % 1
2 ( #
“ ” “ *% & %
» « % & % >
., 3 [ % (&
%
1] $
113 ” 113 ” #*%
% % % %
% %
I$ =6C$
? ( I =6C (
1 Note: Because the term “cyber-squatting” is arepted way to describe an analogous practiceethe“squatting” is used to translate this term.




I'$! 7

“The registration of a trade mark for wines
which contains or consists of a geographical
indication identifying wines or for spirits whigh
u " contains or consists of a geographical indication
« » | identifying spirits shall be refused or invalidated
« ex officio if a member’s legislation so permits,|or
) § at the request of an interested party, with respect
to such wines or spirits not having this origin
u » 2 (
I'$! % $
(
=6C

>

This provision had originally beeg




The following signs

may not be wused &
trademarks:

(1) those that are th
same as or similar to th
State name, national fla
national emblem, military
flag or medals of the
People's Republic of Chin
and those that are the sal
as the specific names
places where central Sta
authorities are located (
the names or images
landmarks;

(2) those that are th
same as or similar to th
State name, national fla
emblem

national 0

military flag of a foreign

%

as

a

me

Of

te

br

® @

[ ]

The following signs may ng

in the general provisions and is mov
here. On the basis of retaining ¢t
th

following contents are revised and adg

original prescriptive provisions,

in accordance with law-enforceme
practices and a need to eliminate ident
or similar related examinations:

1. As there is a difference betwe
“racial discrimination” and
discrimination, a trademark prohibitiy
"ethnig

provision [against]

discrimination" has been added in lte

(12);
2. The circumstance of "the same
or similar to the names of major sta

decisions or state policies of China" |i

added, in order to prohibit the registrati
of terms in the category of
Gorges Project" or "Harmonious Societ

as trademarks, which may have negalti

social influence (Item 4);
3. Related th
t prohibition of registrations are added

contents for

“ethnic

"Thre

ed

e
ed
nt

cal




country, unless agreed F
the government of the sa
country;

(3) those that are th
same as or similar to th
name, flag or emblem ¢
an inter-governmenta
international organizatiorn
unless with the agreeme
of the said organization ¢
unless doing so would ng

be likely to confuse thg

public;
(4) those that are th
same as or similar ft

official signs or inspectior
marks indicating control g
warranty, except wher
authorized;

(5) those that are th
same as or similar to th
name or mark of the "Re
the "Reg

Cross" or

used

Dybe

drademarks:

registered or
(1) those that are the same
eor similar to the State nam
enational flag, national emblen
fmilitary flag or medals of thg
|People’'s Republic of China at
,those that are the same as
nsigns of central State authoritie
rspecific names of places whe
bithey are located or the names
bimages of landmarks;
(2) those that are the same
similar to the names

eor q

ppolitical organizations or th
1 names of their leaders;
3 that th

enational sovereignty, dignity @

r those harm
image;

e (4) those that are the same
eor similar to the names of maj

dstate decisions or state policies

1 China;

athe trademark examination standards
items including the second, third, fift
aeventh, twelfth, and thirteenth items);
e, Item 11 is added to provide a leg
nbasis for the protection of marks ng
> held by such governmental agencies
ngpeople’s collectives as the Ministry
ti@ommerce and the All China Womer
sFederation (such as the "Ten Thousar
rdourney brand").
4. [The "Those th

or phrase]

ame of a deceptive nature" is ve
law enforceme

T
as lIte

fcommonly used in
cpractice, so it is retained here.
word "and" is changed to "or",
e(13).

r 5.

provision prohibiting the registration ¢

In the second paragraph, f{

asmames of administrative districts at
pabove the county level as trademarks
afeleted. By way of [the new] Item (12
th

concerning the examination of

SiX

al
W
and

'S
d’s

At

publicize in an exaggerated manner and

he




Crescent"; (5) those that are the same|aggistration of place names as trademaJrks,
(6) those that are of

discriminatory

aor similar to the names of titlgsonly the registration as trademarks |of

party
government agencies or milita

racial from  China’s and place names that may cause confusion as

rnto the place of production is prohibited.
k

treated as one of the absolute reasons

nature;
(7) those that publiciz
in an exaggerated mann

e administrative positions or ran 6. Here a well-known trademark |is

etitles; 5 for

(6)

as or similar to the State nam

and are of a deceptive those that are the sameefusal. The main reason for this is|to

nature; [or] d@mpose restrictions on the activity of

(8) those that harn
or

nnational flag, national emblem ¢r‘squatting ofi’ the registration of another

socialist  morality military flag of a foreign country, person's well-known trademark, after

practices or that have otheunless agreed by the governmemelated reasons for examination are

adverse effects. of the said country; removed. In addition, this may provide a

Names of degal basis for the Trademark Office

(7) those that are the same

administrative districts a pactively refuse such kind of maliciot

tor similar to the design, name

or above the county levelsymbol of a legal currency of anyregistration activities for the protection
well-known trademarks.
as 7. Item (18) is added to prohibit tk

persor

and commonly-known country;

names of foreign countrigs  (8) those that are the same

~

(¢

may hot be wused asor similar to the name, flag orregistration of  another

trademarks, except whe
place names have oth
meanings or are an integt
component of a collectiv
mark or certification mark|

reemblem of an inter-government
emternational organization, unle
alvith the agreement of the sa
corganization or unless doing ¢
would not be likely to confuse th

abeographical indicator as a trademg
s@ind to strengthen the protection
idyeographical indicators.

50

e




Trademarks using plagepublic;
names that have already (9) those that are the same|as
been registered shallor similar to the name or mark of
remain valid. the "Red Cross" or the "Red
Crescent";

(10) those that are the same|as
or similar to official signs or
inspection  marks indicating
control or warranty, except where
authorized;

(112) those that are the same|as
or similar to signs which
represent lfterally “indicate”]
any national public groups or
which represent liferally
“indicate”] non-profit public
welfare enterprises;

(12) those that are likely t
lead the public to have

® O

misunderstanding of sugh
characteristics of the goods pr
services as qualityr origin;

(13) those that publicize in gn




exaggerated manner or that are
a deceptive nature;
(14) those that are of racial
or ethnic discriminatory nature;
(15) those that harm th
belief,
feelings, or folk beliefs;

religious religious
(16) those that infringe upo

interests in a well-knowi
trademark, unless agreed by
holder of the in th

well-known trademark;

interest

(17) those that are the same
or similar to a geographica
indicator [registered by] anothg
person which create confusion
to the origin of the goods bearir
such geographical indication; [0

(18) those that harm sociali
morality or practices or that ha
other adverse effects.

The

trademarks mentioned

list of well-known

in ite

of

5

1




(16) of the preceding paragraph
shall be determined by the
Trademark Office.

[ ]

New Addition Article 31 [Other prior rights]
=9 %
% &
( % 3
If application for a trademark % %, %
infringes on another person's % $ %
priority in right of name, right of (
portrait, right of appellation, 65 & % &
patent right, copyright or other “ " 23 % & =9
% $

[prior] right, registration will not
be obtained. This emphasizes that applications| to
register a trademark should take into full
consideration the interests of other
holders of prior rights. However
judicial agencies would first issue an
effective judgment to confirm [thejr
decision on the issue of] whether

something constites a prior right




Because conflicts between trademark
rights and other prior rights is within the
ambit of civil disputes, [the question af]
whether harm is constituted exceeds [the
scope of the field of specialization of the
agencies principally in charge pof
trademarks, and after administrative
ruling there remains a possibility of
undergoing two reviews by judicial
authorities. Giving preeminence to
judicial  procedures will enhange
efficiency.  Article 65, Section 3 qf
China’s “Detailed Regulations for the
Implementation of the Patent Law” and
Article 23, Section 1, Item (17) of
China’s “Taiwan Trademark Law” have
similar stipulations.

5 [

]

Article 13, No. 5 Order | Article 34 [Prohibiting others
of General | from registering and using
Administration, Judicial | well-known trademarks]

Interpretation




If application is madg
to register a trademark i
identical o
tha

constitutes a reproductio

respect of
similar goods,

an imitation, or 4

the
well-known trademark o

translation of

D

another person that has r

ajoods, a trademark which

On the use and application |
register], in respect of the same
f kind or similar classification o

14

to 5

f 1. tem 1 and Iltem 2 retain th

idegislative purpose under the origin
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yet been registered i
China, and [registration] i
likely to result in
confusion, its registratio
will not be granted and it
use shall be prohibited.

If application is madg
to register a trademark i
respect of goods that a
not identical or similar
that

reproduction, an imitation

constitutes

or a translation of thg
well-known trademark o
another person that hq
already been registered
China, and [registration] i
the
general public, and woul

likely to mislead
possibly cause the intereg
of the registrant of suc
well-known trademark tg
it

incur losses,

nidentical or similar to
person that has not yet be

nregistered, and

» be granted and its use shall
nprohibited.

re  On the use and application |
register],

amight be identical or similar to

sor reputation of the well-know
trademark, its registration wi
dnot be granted and its use shall
tprohibited.
hexceptions

However
[may be grante
) where] there are proper reason:

5 A “well-known trademark”

the provisions
swell-known trademark of anotherunregistered well-known trademarks

[use  ofthe use of]
sregistration] is likely to result in trademarks on dissimilar goods.
confusion, its registration will nqt

a trademark whichtrademark of another

,well-known trademark that is thean imitation or a translation” within it
2 subject of prior [use] by anothérscope, and also is easy to understan
f person or a principal part thereofapply in practice. (The following te
asvhich may result in improper usenvolves the same reasoning)

iror damage to the distinctivengss 3. Corresponding to the imposition

to protect [the use d

registered well-know

2. Here "reproduction, an imitation
ba
well-known trademark is changed in

translation" of another persor

to the well-know
TH
aexpression would contain "reproductid

tdsame or similar"
person.

ncriminal investigation and penalties f

lgoods" is changed into "the same kind
goods".

2d 4. Second 2 adds a provision on
the dilution of

sissue  of registere

well-known trademarks. “Dilution’

fl

on

ethe same or similar goods, and to protect

n

n's

to

nis

nu

d or

—

of
or

| counterfeiting trademarks, here "the same

of

he
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%
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&
&
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%
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registration will not be
granted and its use shall

prohibited.

means a trademark which

concerned in China and enjoys
relatively high reputation.

“The
means

public  concerned

consumers who 4
relevant to a specified class
that

distinguished by the trademark

goods or services

question, or other operators th

goods or services.

bavidely known to the publi¢ to the distinctiveness or reputation of {

arehe

have a close connection to the 5. The concepts of
marketing of the aforementionedvell-known trademarks (which originate

isnainly refers to "improper use or damg

from the provisions on the issue
' dilution of a trademark in Article §

oEuropean Committee" and Article 14
"German Trademark Law", air
dtaw.
tem 3 g
5 Order

from No. of the Gener

Concerned (which originates from t

well-known trademark”, and is quoted

r&ection 5 of the "Regulations of the

irArticle 8 of the Singapore Trademark

Administration) and Section 4 on Publi

Judicial Interpretation) have been added.

Article 14

[ ]

Article 35 [Factors for a

well-known trademark]

FFG
(%$
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The following factors
should be considered wh¢
recognizing [a trademar

as] a well-known
trademark:

(1) the degree o
awareness of sug
trademark among th

public concerned;
(2) the
continuous use of sug

period of

trademark;

(3) the period of

The following factors shoul
pibe considered when recognizi
k[a trademark as] a well-know
trademark:

(1) the degree of awareness
f such trademark among the pub
hconcerned,
e (2) the period of continuou
use of such trademark;

(3) the period of continuou

scope of the publicity for suc
trademark;

continuous [use], degre

e (4) the record of protection ¢

huse], degree and geographi¢

The original provisions have been
retained.

This Article’s setting up of the fivg
factors, which are based on actual |
enforcement practices, has
significance for the consideration
recognition of the degree of fame of
trademark. The amendment theref
makes no change [to this provision].
)
ng
n

of
i

c

(2]

(2]
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and geographical scope psuch trademark as a well-known
any publicity for such trademark; [and]
trademark; (5) other factors associated

(4) the record of with such trademark's being we
protection of such known.

trademark as a well-known
trademark; [and]

(5) other factorg
associated with  such

trademark's being we
known.

Article 29, Article 30 ]

Article 37 [Approval of

application, publication, and
the effective date of trademark
rights]

*%$




Where the Trademark Office
believes, after examination, that a
trademark which is the subject pf
an application is not under any of
the circumstances [listed] in 1. The number of [required

[

If two or more than Article 36, such [decision] shallpublications is changed from twice, @as

two applicants to register
trademark apply fo

abe published. If there is nooriginally held, to once, and registratipn
[ opposition at the expiration ofis granted where no opposition is put

registration of the same o¢rfour months from the date of thdforward. This shortens the registratipn

similar trademarks for usepublication of such trademarkperiod from the legal procedures.

on the same or similarthe Trademark Office shall 2. The effective date of trademark

classification of goods, th

eapprove the registration andights has been changed from the

trademark for the notify the applicant. If approval date, as provided by the origipal

application which is first certificate is needed the registradaw, to the date of publication of the
filed shall be preliminarily may make application to thetrademark.

approved and gazetted.
applications are filed o
the same day, th

ITrademark Office and request the  The above change may shorten the
nissuance of such a certificate. | examination period to six months.

e The time at which th 3. The procedure for oppositions [to

% %

%

%

%




trademark that has beertrademark registration applicapapplications] is  retained. The
used first shall be obtains the trademark rights shatbpposition period is extended to ohe
preliminary approved andstart from the date on which thenonth, to give others full time to put
gazetted, and thetrademark is published. forward trademark oppositions. A
application(s) of the otheg

=

trademark which has been opposed
applicant(s) shall  bg

1%

would remain an unregistered trademark.

rejected and shall not he 4. [The practice of] issuing
gazetted. Trademark Registration Certificates py

Any person may file an the Trademark Office is rescinded
opposition to a Registrants may [instead] view and
preliminarily approvedg download trademark registration
trademark within three information from the official website qf
months of the date qf the authority principally in charge of
gazetting. If ng trademarks. Where a registratipn
opposition is filed before certificate is needed, the registrant may
the expiration of the request the Trademark Office to issue a
gazette period, approval of registration certificate.

the registration shall b

¢

granted, a trademark
registration certificate
shall be issued and [the
trademark] shall bé

%

gazetted.




[ ]

Article 35 Article 38 [Time limit for
examination of trademarks] There is strong opinion against the
unduly long time requirements for
trademark registrations, and the review
and adjudication of trademarks.
I
3
12 & *% $
% & $
Applications for In light of the provisions on time
trademark registrations limits for international trademarkB % 3%
and for trademark reviews registrations and examinations, @n
should be examined in |a Applications for trademark examination limit of 12 months has beens % % &S$
timely manner. registrations and for trademarlprovided for trademark registration

reviews should be examined bwpplications. However, this does not
the Trademark Office and the | include applications for reexamination [of
Trademark Review and | a trademark registration.
Adjudication Board in a timely

manner.

="

Review and adjudication g
a trademark registratio

>

application should be finished no
later than twelve months at the




most after the date on which the
application is accepted.

Chapter IV Review and
Adjudication of Trademark
Registrations

[
New Addition ]

Article 46 [Simplified
procedures for review of
opposition cases]

30
Where the Trademar

-
—~
©
—~
o
>
(=]
>
X

Review and Adjudication Board Examinations on the basis pf




believes, after review, that th
opposition is not justified, it ma
directly make a ruling.
Where  the
Review and Adjudication Boar

Trademar

believes, after review, that th
opposition is justified on all o
part of the goods on whic
trademark opposed is assign
and used, it should forward tf
response notice and copies
application materials fo
opposition and relative
evidentiary materials to th
opponent and require that

respond within 30 days afte

receipt of the response notice.

gelevant reasons has been cancelled
ythe number of trademark opposition ca
is going to increase greatly. At leg
ktwo abuses could arise if the examinat
dperiod for these cases is too long: fi
ghe rights and interests in a large num
rof trademarks that are the subject
hopposition would stand in an unstal
eplosition, which would be detrimental
néhe protection of the interests

dpplicants.  Second, in relation to ca

edetriment to the protection of the intere
hef genuine holders of trademark righ
srand the curbing of improper competitig
In order to eliminate these abuses to
largest extent available, a provision |
been borrowed from the Japang
Trademark Law for the establishment
simplified procedures, which wou
benefit the prompt handling of oppositi

cases, and protect the interests of the

| s
5es
1St
on
St,
ber
of

nle
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5€S

rarising from oppositions brought as| a
b result of “trademark squatting,” there ig a
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parties (to the case).

Chapter V Renewal, Chapter V Renewal, Alteration,
Alteration, Assignment | Assignment and Cancellation
and Cancellation of of Registered Trademarks
Registered Trademark

Article 25, Section 2 of ]

the Regulations Article 65 [Assignment all at
once and judicial remedies in
respect of decisions of the
Trademark Office]

When assigning
registered trademarks, the
trademark registrant
should assign, all at oncg,

all of the trademarks that




are identical or similar to 3
each other in respect of the
same or similal
classification of goods ...

The assignor should assign, 2008 8 1
all at once, all of its trademark
applications and its registered
trademarks that are identical |or
similar to each other in respectiof Here a provision of the regulations
the same or similar classificatioris elevated to a provision of the Law.
of goods. This draft has deleted the

With respect to assignmeptexamination for applications for similar
not all at once, or applications foior the same trademark. However, |to
assignment which may producensure that trademarks [perform their]
misleading, confusing or otherfunction of differentiation, for
adverse effects, the Trademarissignment applications that may |be
Office shall not grant approval,misleading or confusing as to the abaove
and shall notify the assignors apissues, the Trademark Office may
the assignees and explain theonduct examination to protect the
reasons therefor; where thénterests of consumers.
assignors and the assignees |are The provision on assignment all [at




dissatisfied with the decision ofonce is to prevent that same or similar

the Trademark Office not to gra
approval, the assignor and t

assignee may

ntrademarks of one trademark owner bejing
hewned by different trademark owners

instituteafter an assignment, which may easily

administrative proceedings withead to confusion among consumers as to

the intermediate People’s Court

the place where the Trademarkssigned all

Where not

remaining

ahe origin of the products.
at once, the

Office is located, within 3 monthsprovision has provided that the trademark

from the receipt of notification.

Applications for
assignments  of  trademar
resulting from merger of busine
operator should be examined

the Trademark Office.

right holder should bear responsibility for
confusion arising from his use, even
kextending to cancellation of the
s¢rademark.
by Section 2 clarifies the judicial
review of decisions made by the
Trademark Office on whether or not o
approve the assignment on the basis of
factors [related to] confusion.
Section 3 is added.

issuance of Antitrust

In view of the
Law, and ifs
implementation on August 1, 2008, this
revised draft borrows the provision pf
Article 20 of such
restrictive clauses on assignments | of

law, and adds




trademarks [addressing cases where]|the
misuse of trademark rights by an operator
will limit or influence fair competition.

[ ]
Article 26 of the| Article 67 [Transfers of

Regulations trademarks]

This elevates a provision of the
regulations into the Law. It also adds
provisions on the transfer of registratipn
applications and related procedures.

The reason for transfers all at orce
is the same as for assignments all at once.

Where an application tp % @
register a trademark or |a

registered trademark 5

transferred for reasons other than




Where an exclusivg
right to use a registere
trademark is transferre
due to reasons other th
assignment, the party wh
accepts the transfer of su
trademar
th

formalities for a transfer o

registered
should go through

exclusive rights to use
registered trademark wit
the Trademark Office o
the
evidentiary documents ¢

basis of relevar
legal instruments.

Where the exclusivg
rights to use a registere
trademark are transferre
the

same Oor

similarrights holder on the same

an assignment agreement, f{
b party who accepts the transfer
dthe registration application or th
dregistered trademark shall, fro
athe date on which the said reas
bear
the
ktrademark application or

dakes place, rights a
relevar
th

cregistered trademark, and on {

clobligations  of

fbasis of relevant evidentialf
adocuments or legal instrumen
hshould go through the formalitig
nof the with  the
tTrademark Office.
Where the

registered trademark

transfer

r rights to

a
b transferred, the same or simil
rdrademark

applications q

dirademarks of the tradema

he
of
e

e
he
y
S,
'S

\1%2

should
dransferred all at once.

trademarks trademark ofsimilar goods b

the exclusive user on th

same or similar goods




should be transferred all at
once. Where it is nat
transferred all at once, the
Trademark Office will
notify it to rectify within a
certain time limit.  If itis
not rectified within certain
time limit, the application
for transfer of such

registered trademark sha
be deemed to b

¢

abandoned, and the

L=

Trademark Office shoul
notify the applicant in
writing.

Article 40, Section 1 and| Article

[
69

]

[Licensing and

Section 3 records [thereof]]

%




A trademark registrar
may, by signing &
licens
othe

use h

trademark use

contract, license
persons to
registered trademarl
The

supervise the quality of th

licensor shoulg

goods in respect of whic

the licensee wuses h
registered trademarl
The licensee shoul

guarantee the quality (¢
the goods in respect (
which  such registere
trademark is used.

The

license contract should K

trademark us

t
1 A trademark registrant ma
eby signing a trademark ug
rlicense contract, authorize oth
spersons to use his register
trademark. The licensor shou
l supervise the quality of the goo
ein respect of which the license
huses his registered tradema
isThe licensee should guarantee
quality of the goods in respect
dwhich such registered tradema
fis used.

f  The trademark use licens
submitted to th

Trademark Office for the record

dmay be

e Where the trademark us

dicense is not filed with thé

1. Trademark licensing activities g
no longer compulsorily required to be ¢
on record;

Y, 2. Because the Trademark Offi
sedoes not examine the substantive con
eof licensing contracts, only the act
elicensing may be recorded. Licen

Idhgreements themselves will not

dsegistered. "Agreement" is [therefor
ra@leleted here.
3. This
thmplications of the act of putting [
That is, third parti

rkacting] in good faith will receive lega

augments the leg
pficense] on record.
protection from the act of putting licens
sen the record.

e

b

re
ut

ce
tent
of
se
be
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l
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submitted to the Trademark Office for record, [a
Trademark Office for the third party in good faith shall not
record. be opposed.

[ ]

Article 72 [Cancellation of
licensing records ]

If a trademark license is put

[EEN
Ro

on record by way of fraud g
other improper means, a closely
interested person may apply [to
the Trademark Office to cancgl

the record.
_ % & % &
Where the Trademark Office % %
deems that acceptance for the *0% $3
record should not be granted,|it s Y
&

should cancel the filing based on




its official authority.

Chapter VI Administration of
the Use of Trademarks

[ ] 2 5

Article 74 [Cancellation

pursuant to official authority]

For any trademark that has lgst

1000 5
distinctiveness by way of improper use|or
which is subject to common use within

Where a registeredan industry and thereby loses its functjon

eas a trademark, any person may request

trademark is in violation of th
fthe Trademark Review and Adjudicatipn

provision of paragraph (1) d




Article 48 (Cancellation) of this
Law, it shall fall within the scop
of an act of infringement o

e trademarks].

But the Trademark Offi

another person's exclusive rightrademarks that have been found to h

to use a trademark.
nature of the violation is seriou

a report [may be made] to theuse, which are found by the

Trademark Office requestin

cancellation of such registerediuring

trademark. administration. The purpose for this
In situations where ais to reduce and prevent registered
registered trademark is intrademarks that impede the public

violation of the provisions 0
Paragraph (2), (3), and (4)
Article 48 (Cancellation), o
Article 78 (Quality of goods), th

administrative  authorities

industry and commerce at the

place where the actor resid
shall order rectification, and m3
impose a fine of more than 1,0
yuan RMB and less than 50,0

yuan RMB. If the nature of th

If thegiven rise to confusion in the market

fgrand to promote fair competition.

the process of

the
rtrademarks to [enable consumers

obringing out of function

es

Yy
D0

5 Board to cancel the registration [of such

nretains the right to cancel registered

ave

shave lost distinctiveness for improper

gauthority for industry and commerce

fwelfare, and effectively facilitate the
of
to]
e distinguish [products one from another]

or

logal

trademark
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violation is serious, report [may
be made] to the Trademark Office
requesting cancellation of such
registered trademark.

[ ]
New Addition Article 80 [Administration for

processing of nominated
brands]




“Processing of nominate
brand”
actions in which a natural persq
othé

receive

means a [series O

a legal person, or
organizations
entrustment from a principa
wha

[literally “someone

produces [goods] to order”], an

produce goods that bear
registered trademark owned
another person. All of th

goods are delivered over to t
[principal] or to a third party
designated by the [principal], ar
the processor does not have 3
rights to dispose of the process

goods.

When processing good
bearing another persor
registered trademark, th
processor should carry o

d
f]
n, 1. The entity entrusted to process
rmominated brand may be a natu
legal or oth
but limited ¢
Therefore, the descript

Sperson, person,

alorganization, is not

enterprises.

aeferences to Article 4 of the Trademg
DYy aw.
e 2. The principal may request that t
h@rocessor deliver the processed good
a third person designated by him, such
nchn
iyherefore a third person who may rece

import and export compan
etthe processed products is added here.

3. The principal may be the own
2f an interest in a registered trademar}
'$icensee, or a processor for a nomina
ebrand (such as subcontracted processi

ut 4. A prevailing problem that exis

df the acts of the processor tak

5 a
ral
er

0
on
es
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he
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y
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examination of the tradema
right of the [principal].
[the
diligently

processor] does n
[this]
obligation and processes gog
the

rights of another person,

observe

which violate trademar
processor and the [principal] be

joint  responsibility for the
infringement of rights.
The agency of the Sta
Council for the administration @
shg
furthe

manageme

industry and commerce
separately  formulate

administrative

regulations as to nominate
brand  processing  activitig
together with other relevar

government departments.

Where brands is that the processor does

thenfringing

kin relation to the processing of nominaﬂed %
not
careful

biconduct examination of theos

ing
s

registered trademark before process
Th
opportunities amonq &
Thus, [thi
aamendment] clearly provides that if t

dand production for the third party.
kmay provide
parties.

processor has not performed a duty
care, he should have joint liabilities f
ethe with  th
fprincipal, enhancing

infringement
thus
alkelf-disciplined awareness on the part

together

erthe  processor, and strengthening the
nresponsibility to conduct an investigati
2cbf the rights to the goods.

she complexity of the acts of processi

In view

itand production, it is provided that furth
administrative rules may be formulated

&

%
&

% $
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Chapter VII Protection
of Exclusive Rights to
Use Trademarks

Chapter VII Protection of
Trademark Rights

Article 52

[ ]
Article 82 [Acts of trademark

right infringement]
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All of the following
acts shall constitute 34
infringement on the righ
to exclusively use i
registered trademark:

(1) use of a trademar
that is the same as
similar to a registere
trademark on the same
similar classification of
goods without the
permission of the
trademark registrant;

(2) sale of goods tha
infringe the exclusive righ
to use a registerg
trademark;

3) forgery or

—

o

unauthorized manufactur

e

Some new forms of tradema
infringements are added.

Among them:

1. Reverse counterfeiting cases
not very common, but are actually a fo
of infringement of the rights and interes
of others, and is retained.

2. Similar trademark emblems is o

of the sources of infringement of oth
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of representations @
another's registere
trademark, or sale d

representations  of
registered trademark th
were

forged of

manufactured withou

authorization;

(4) substituting the
trademark of a trademalt
registrant  without  hig

consent and putting goo(
bearing such substitute
trademark back on th
market; [or]

(5) causing other harr
to another's exclusive righ
to use

a registere

trademark.

f  All of the following acts shal
dconstitute an infringement on tk
frights to a registered trademark
a (1) use of a trademark th
ais the same as or similar to

registered trademark on the sa
t or similar classification of good

without the permission of th

persons’ trademark rights, and should

nedministrated more forcefully

Therefore, printing similar tradema
attmblems is added as constituting
anfringement;

me 3. An infringing act provided in th
sregulations has been elevated into |

eThe problem of mistaking a produc

 trademark registrant; name and packaging decoration
k (2) seling goods thatalready addressed in the Anti-Unf:
infringe rights to a registeredCompetition Law, [so] the form O
Igrademark; trademark infringement by way of "usir
d (3) counterfeiting, onl a mark which is the same as or similaf
emaking without authorization, jathe registered trademark of anotl
trademark emblem that |[sperson as the name or packaging

nidentical with or similar to the
ntregistered trademark emblem
danother person, or sellin
emblems that are identical wi

or similar to registered trademal

emblems of another person andnterprise names,

which were counterfeited, ¢
made without authorization;

» goods used on the same or similar god
ofhus confusing the public" is not includ
gn this Law.

h 4.
riinterpretations, well-known trademark

Borrowing  from  judicial
and domain na
rinfringement are added.

5. [This amendment] retains tf

ner
of
nds,
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(4) replacing anoth

party's registered tradem
without the agreement of th
trademark registrant, and puttit
the goods bearing the replac
trademarks back into mark
again;

(5) intentionally providing
facilities such as storag
transport, mailing, concealmer
production instruments
production technology, or place
of operation etc. for the purpo
of actions to infringe anothe
person's rights to a trademark;

(6) using any words whicl
are the same as or similar
another  person's  register
trademark as the trade name
an enterprise used on the same
similar classification of goods i
a prominent way, or used in oth

ways that makes the function

!

provision on "Causing other damage
khe trademark rights of another persg
erhis this  Article

ngessentially] a listing out of manners
edhich acts
erights of others can appear.

is because

infringing the tradema
B
following the development of the socie
and economy, there will still be ne
the
itfrademarks are used, and tradem

emethods in forms in  whic
,objects of the future, such as tradems
>¢hat emit sounds or flavor trademar
setc., [would] receive legal protectio
2rThere  will necessarily appear n€
manifestations of trademark infringems
nforms that are not the same as toda
TH
edatch-all provision “other damage”
oktained. This

» enforcement  agencies

téorms of trademark infringement.

can give la
authority

ndetermine the nature of the infringeme
ebetter manifests the purpose of enactin

ofaw on trademarks, and lawfully ar

in
rk

ty
W
h
ark




the marks stand out, thus likelypromptly curbs all manner and sort |of
to cause  misunderstandingrademark infringement activities.
among the public concerned;
(7) without justified
reasons using trademarks that are
the same as or similar to another
person's prior  well-known
registered trademarks or their
main parts, which may unfairly
utilize or damage th

D

distinctiveness or reputation of
the well-known trademarks;

(8) registering any words
which are the same as or similar
to another person's registered
trademark as an Internet domain
name, and conducting advertising
of goods or trade in goods
through this domain name, with
the possibility of causing
misunderstanding among the
public concerned; [or]

(9) causing other damage




to the trademark rights of another
person.

[ [ ]
2002[32] Article 83 [Same or similar
New Addition Judicial | trademarks]
Interpretation [Fa Shi

2002 [32]]
( 1
1 1 & % 1
1 1 &2 1 &2
1 &2
$ (1 1
% &
1 A 2%

2002

Issues related to same trademarks

similar trademarks, and same or similar

goods or services are the basis for




“Same trademarks” mear
that two trademarks are the sa
or have no basic differences
appearance which, if they a
used on the same or a simi
classification of goods g
services, are likely to genera
th

public concerned as to the sout

misunderstanding among
of the goods or services.
“Similar trademarks” mean
that the shapes, pronunciatiof
or meanings of the lettering, [
th
0
t
figures of two trademarks, a

two trademarks], or

compositions, coloring
outward appearances of
similar; or upon combining
lettering and figures the overa
combined layouts or outwalr
the

trademarks are similar; or th

appearances  of tw

shapes and outward appearan

1gletermining the scope of trademark
méghts, and for determining whether act
imf unauthorized use by others constitut
rects in infringement of trademark rights
arherefore, the basic principles for the
rdetermination of the above issues are
t@rovided for in the Trademark Law, to
nenake the scope of trademark right
garotections more accurate and the
standards for law enforcement more
suniform.
ns,
pfcontent of related judicial interpretation
e of matters concerning the judgment of

heases by the Supreme Peoples’ Court i
1€2002.
) This draft has deleted the

dstandard of determination is provided f¢
dhe applicant’s reference and
gletermination in the trademark
cesgistration application.

rissues related to trademark civil dispute

\*2J

This expression has incorporated the

5

]

\llexaminations on related reasons, and that

Dr




of the three-dimensional signs of
the two trademarks are similar; pr
the colors or combinations of
colors of the two trademarks are
similar, and that if they are used
on the same or a similar
classification of goods ar
services, it is likely to generate
misunderstanding among the
public concerned as to the souice
of the goods or services.

[
Article 54 of the ]

Regulations, amended | Article 84 [Right to continue
use of a prior trademark]

9 % % %

1993 7 1
% $

The provisions of Article 54 of thg
regulations are amended and elevated|to a




Where a trademark that
the same as or similar to
registered trademark has be
continuously used in good fait

on goods or services on whiclservice marks, [they] should exert effo
the registered trademark has beda emphasize differentiated uses.
approved and designated, or on a

similar classification of goods ¢
services, before the applicati
date for the registered tradema
the user of such trademark sh
have the right to continue to u
such trademark on the origin

goods or services. But th
owner of the registere
trademark may request i
trademark user t

supplementarily affix appropriaf

distinguishing marks.

provision of law.

g¢he acceptance of service tradem
As f
edifferent owners who have the right

aegistrations on July 1, 1993.

hcontinue use of the same or simi

=

o

ne
D

o)

It has been more than 15 years since

ark
or
to
ar

—+

s

Article

5




Regulations, No. 5 Order| Article 86 [Recognition of a

of the State| well-known trademark among
Administration administrative and judicial
[authorities]]
B %
> % ( % &
0 %
$ % 3
& % )% &
% (
( % % &
1% &
C 1 % 2 &
0
(8) reproducing " & 3(
imitating or translating & $B
well-known trademark 1 % 2
which is registered by % ) (
another person or the majin ' ( %
part of a well-known 1 % 2 0 &
trademark as a trademafrk % &
: . & % 1 % 2
on non-identical 0 &
dissimilar goods, thus % & ( (
misleading the public and % $ &

the interests of the Where the holder of rights to




registrant of such
well-known trademark
being likely to be

damaged by such us
(Judicial Interpretation)

1a trademark believes that h

trademark is a well-know
trademark and requests that f{
elocal agency for
administration of industry an
h

trademark rights, he may app

commerce to protect

trademark.

Applications for recognition
as a well-known trademar
should [include] submission ¢
relevant evidentiary materia
that his

constitutes

proving trademar

a well-know
trademark. The local agency f
the administration of industry an
commerce should submit relevg
documents from the applicant
the Trademark Office. Th
Office shal

[undertake the] recognition.

Trademark

Where the party concerng

the in

for recognition as a well-knowp

is
nwell-known  trademarks may 04
T
drecognition procedures are provided
the
Iyransparency of the recognition work.
2.

recognizing and protecting

trademark management.

sorder to enhance degree

In connection with the work g
famo
trademarks, that is being pursued by
kagencies for industry and commerce in
pfplaces in their jurisdictional areas, th
scommonly reflects that this kind of wo
kis an administrative measure adopted
nthe local government. The concept
poffamous trademarks” is not a leg
cconcept, and it is not a well-know
Also, the

tare differences among the recognit

nrademark of a lower tier.

peand protection standards of each loca
| This may therefore be regulated by lo
regulations. But considering that t

2decognition of famous trademarks is n

1. [This provision] clarifies tha\l

e

hecognized for the same or similar goods

he
in

of

=

the
all
NiS
k
by
of

%

&

A




fq
well-known trademarks that ha

requests protection

already been recognized, a
another party holds no oppositic
to the trademark’s [status

the
Trademark Office shall no longé

being] well-known,

examine [the trademark].
The the

administration of industry and

agencies for
commerce at the provincial
level throughout the nation
may carry out the work of

recognition and protection of

famous trademarks within
their own jurisdictions
pursuant to regulations

formulated by the People’s
Congress of their [respective]
home province, or its Standing
Committee.

rcommonplace, and that such work f
dunctioned to actively promote loc

ndconomic development, this draft h

the Law, but
in-principle provisions.

a$n has only mad

Detailed rulg

zifor the recognition and management

famous trademarks] will be regulated
way of local lawmaking.

3. There are proposals to emphasg

in the Law that the

recognition of a well-known tradema

results of

should only be effective in an individu
case, and should not be publiciz
Because the recognition result is

objective fact, and a right to publicize|i

belongs in the category of civil rights a
interests [of which the holder] cannot
forcibly deprived, this draft has n
included such proposal.

nas

al
as

pincluded the issue of famous trademarks

e
s
[of




Article 53 (first | Article 87 [Methods for the
sentence), Article 54 settlement of infringement
disputes]
% (
1 2 % %
( %
% % %
( % ( (
$ %
%
( &
1
(
&
& % &
% & $2
%
% %
[This amendment] deletes the $
If  one of  the provision on consultations among the
0, 0
infringements of ar| If one of the acts of partiesto an infringement dispute oftheig & 3/0//0 &
exclusive right to use ainfringement of a right to aown accord. The reasons are |as %
registered trademarkregistered trademark as listed |ifollows: % $C %
enumerated in Article 52 Article 82 of this Law [occurs] 1. Consulting of their own accord on % (;//0
0
hereof [occurs], and thisand this leads to a dispute, than infringement dispute is a civil right of




leads to a dispute, thetrademark registrant or a closelyhe parties. The General Provisions| of ( A
parties shall resolve sughinterested person can lodge| the Civil Law already has provisions on%% & $ % &
dispute through complaint with the agencies forthis, so this Law does not need to repeat oy

consultations. If a party isadministration of industry andthose provisions; % % (

not wiling to hold| commerce, and may also institute 2. If a provision is included oh ( $

consultations or if the proceedings in a People’'s Court.consultations of their own accord |in
consultations ar¢ In relation to actions whichadvance of lodging complaints with law
unsuccessful, the trademarlnfringe rights in a registeredenforcement agencies, this is likely |to
registrant or a closelytrademark, any person may reppdreate misunderstandings that suich
interested person mdythe case to the agency fpconsultation proceedings must have been
institute proceedings in @administration of industry angdconducted first, which would impede the
People's Court| commerce. Owners  ofnormal law enforcement work carried qut
Alternatively, such party well-known trademarks that hayeoy administrative agencies;
also may request an agencpot been registered may lodge a 3. For cases in which
for the administration of complaint with the agency fqradministrative agencies have already
industry and commerce foadministration of industry andaccepted a case, if the parties request
handle the matter. commerce to prohibit its use byconsultations in the middle of the process

Agencies  for  theg others. of handling [the case], it will interferge
administration of industry Agencies for the administratignwith the administrative investigation and
and commerce have theof industry and commerce have thbandling work, lower the

authority to investigate andauthority to investigate and handleuthoritativeness of law enforcement, and

handle actions infringing actions infringing rights in impede the protection of the public

the exclusive right to use |aregistered trademarks. If theyinterest.




registered trademark insuspect that a criminal offence |is

accordance with the lav involved, they should promptly

If they suspect that atransfer [the case] to judicia
criminal offence has beenauthorities for handling in
committed, they shouldaccordance with the law.
promptly transfer [the case]
to the judicial authorities for
handling in accordance with
the law.

[ ]
New Addition Article 88 [Infringement

complaints]

% % %
%
&
$ % 7
%
% % >
5
*%
%
% 3




3 % &
(& %
%
&
( 5
% & (
*% %
4 &1 2 (
( % $ 8
This  provision increases the 0 % % $
requirements for accepting cases. The = 6 & 6
reasons are as follows:
. : ( %
1. Trademark disputes are, in the 0 % 04 5
Reports filed with the main, civil disputes in which civil matters ( . 6
agencies for the administration phave priority. It is inappropriate far
industry and commerce shouldgencies for the administration pf % & % "y %
0
state clearly the name andndustry and commerce to get too deeply 6 A S
address of the person suspectéavolved. Otherwise, it becomes edsy , ( &
of infringing rights and the factsfor the public interest to be manipulated % %
of the suspected infringementin bad faith for the benefit of other 0 % (
and attach relevant evidentiaryparties, wasting law enforcement 6 0/% cy$ B%(y (
0 0 0
materials (objects or photographsesources. Therefore this is issued from % (
[depicting] the suspectedthe perspectiveliferally “role”] of civil 0
infringement of rights). rights and interests, to make prominent % & B




If a holder of the trademarkthe awareness of self-protection amg

rights or a closely intereste
person lodges a complaint wi

the agency for the administrationnfringements of [trademark] rights.

of industry and commerce,

should attach the followin

materials:

1. proof of the trademarkcomplaints, and sometimes the lodging

rights;

2. details of items requestedor

3. name and address of t
person suspected of infringin
trademark rights; [and]

4.
suspected of

evidence of
infringement
trademark rights and
relevant evidence.
Where

trademark

an oppose
is an unregisters
trademark, during the oppositid
th

administration of industry an

period, the agency for

commerce shall not accept a

thidynamic

actionsenforcement.

otherespecially

nature of attackin
it 2.

Jto establish an infringement case, t

Because it [can be] too simg

leads to lodging of ineffectiv

reports in bad faith. One telephone ¢

one report letter can cause |
henforcement agencies to be run ragg
gvasting law enforcement resources, @
the of law

lowering efficiency

of 3.  Some parties to trademar
foreign enterprises)
advantage of the Chinese governme
dresolve to protect intellectual property,
eghot  observe
eand do not perform their obligations
drights holders as much as they can, e

no the extent of making unreasona

the provisions of the

ctlosely interested persons and active,

1)

all
AW
ed,
and

take

rcountry’s laws on relevant procedures,

J C%
%
%
0
&
(

D%

%
%
1%

%

0 %




complaint  or report 0
infringement in respect of th
trademark under opposition.
Where an agent is entrust
to handle the matter, a power
attorney should be attache
thg

entrustment materials should

Any  photocopies  of
notarized.

If evidentiary materials ar
obtained outside the PRC, th

should be authenticated.

f demands. The provision on items t
eare required when a complaint is lodg
This could bind
edome of the foregoing actions.

4.

clearly provides

for a case is added.
of Paragraph 3 is added, whi

that
not be accepted

infringemel
2 complaints  will
peelation to trademarks that have be
opposed.

a)
-

3

nat
ed

up

n
en

Article 53, Sentence 2
Article 52 of the
Regulations

[ ]

Article 90 [Administrative

liabilities]

%
%




If the matter is handled 1 5 ”
by an agency for the
administration of industry 1 10
and commerce and such
department determines  When an agency for the
that there has been an a@dministration of industry and 1. Provisions from the regulations
of infringement, it shall commerce handles a trademangroviding for administrative fines arfe
order an immediate infringement dispute case anelevated into law, making the
cessation to the infringingdetermines that there has been aaministrative liability of infringing
conduct and the act of infringement, it may orderpersons even clearer.
confiscation and the infringer to immediately stop 2. Establishes a minimum amoynt
destruction of the the infringing act, confiscate andor the fines, and raises the maximum
infringing goods and thedestroy the infringing marks, andimit for the fines, augmenting the
tools specifically used tomay confiscate and destroy théorcefulness of administrative
manufacture the infringinginfringing goods and anypunishment against infringing conduct.
goods and forge theinstruments specifically used to 3. Adds “confiscate and destroy
emblems of the registerednanufacture the infringing goodghe infringing marks,” and adds “may” |n

trademark and mal

additionally impose a fine|

yand counterfeit marks of th
registered trademarks, and m
impose a fine of more than of
time but less than five times tk

efront of “confiscate and destroy th
aiynfringing goods” in order to give the la
nenforcement agencies [opportunites
ngursue only] an objective of stopping t

e

W
to

he

volume of the illegal business;

ifuse [of a trademark] for infringing actior

NS

% $
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%
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it is impossible to calculate th
volume of the illegal business,
may impose a fine of more tha
10,000 yuan RMB but less tha
1,000,000 yuan RMB.

ithas been lighter and does not carry m

amdanger of harmful consequences

necessary to confiscate and destroy a

costs of law enforcement.

. - 0,
din cases where] the sequence of events ~ /o

such [infringing] goods, [which could]

K %

uch
to

arsociety, and [in cases where] it is not

| of

cause waste of resources and increase the

6 % $

New Addition

]
Article 91 [Volume of illegal

business and its calculation]

%

% (% 2

% /% %
( %
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& % &
“ . % ( & $
1( % % 2
The calculation of the amount of6 % (
) ) . . *p &
illegal operations has a highly important
.g.. P .gy P % & % "< D 6=
significance for the confirmation of the $

fine by law enforcement agencies, the
degree of civil compensation, judging the
degree of seriousness of an infringement
case and case acceptance standards on
whether or not a criminal offense has
been constituted, etc. It is an important
factor for consideration in the overall
integrated standards for handling |of
administrative, civil and criminal [cases
arising from] actions in violation gaf
trademarks.
To d

practical use, the expressions in the text

facilitate understanding arn

The “volume of the illega

business” means the value

this
consideration

of

Article

int
of t

have taken

interpretations

D
ne

Supreme People’s Court, the Supreme

oPeople’s Procuratorate and the actual




total illegal goods that operato
produce, manufacture, proce
Where
goods produced or processed

select or distribute.
the operator] infringe on th
trademark rights of another par
goods already sold, goods yet
be sold and half made goo
which bear the trademark shou
all be included in the calculatig
of volume of illegal business
The value of illegal goods whic
k
calculated based on their actt

have been sold shall

sales price. The value of illeg
goods that have not been s
shall be calculated based on
quoted price l[terally “marked
price”] or the average actu
sales price of illegal goods th
has been verified clearly.

The “volume of the illega
service mark

business for

rémplementation practices of agencies
sshe administrations for industry ar
neommerce, and have made this provig
differin
the fir

relev

byifferentiating as among

esituations. Among them,

yparagraph  has  absorbed
tprovisions in relation to the calculation
d¢he amount of illegal operations from t
léhterpretations of the Supreme Peop
nCourt the
Procuratorate. However, among the
the

a@ntermediaries” is not easy to understa

and Supreme  Peopl

hbecause problem of “mark
lar put into [actual] operation, the text
athis Article has not taken it on.

nld

its

for
nd

ion

St

ant
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e’s
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se,
et
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of




infringement” means the volume

3

of operation which resulted frof
infringing acts of the infringef
during the period of
infringement. Where onhy
advertising activities are
involved, and no business for
goods has been carried out or|no
service has been provided, the
volume of the illegal business
shall be calculated based pn
advertisement expense
Where there is only an invoige
for the infringing goods or anh
invoice for the provision of
services, and no evidence |of
corresponding goods or
performance of services is found,
the volume of the illegal business
shall be calculated according to
the amount of the invoice(s).

The limitation period for

actions for infringement of the




trademark rights of anothe

person is two years. Where t
infringer has conducte
infringement many times but hg
not been handle
administratively, the volume @
his illegal business shall &
accumulated [for purposes Q@
calculation.

Where there is no quote
price lJiterally “marked price”]
of the infringing goods or it i
impossible to verify its actud
marketing price, in the case
infringement of another person
exclusive right to use a register
trademark, it will be [considere
as] a situation in which it i
impossible to calculate th
volume of the illegal business,
referred to in this Law.

he

AS

= o - <




Article 45
Regulations,
Interpretation

the
Judicial

of

Article 92 [Prohibition against

using another person's

well-known trademark]

5000
5
Where the use of
trademark violates the provisiof
of Article 34, Section 1
(Unregistered well-knowr

th
agency for the administration

trademarks) of this Law,

industry and commerce shé
order the actor to stop such u

confiscate and destroy h

that
trademarks do not enjoy trademark righ

1. Seeing

athe protection thereof is therefore limit
ngo the same or similar classifications
goods, and to the prohibition of their us
I 2.
eon the handling of trademark violation

In reference to the provisiot

pidetails are undertaken in relation to {
alprohibition of the use of the unregister
sevell-known trademarks of other persot
isvhich has established the administrat

unregistered

ed %

of$
e.
ns
S,
he
ed
ns,

ive

trademark emblems, and impo

skabilities which the actor shoul

d

%

%




a fine of more than 5,000 yuarundertake (lighter than the liabilities
RMB but less than 50,000 yuarthe case of violations).

It has al

RMB.

to

Where it is impossible provided  for
separate the

liability

for

civil

trademarkompensation (civil compensation that

emblems

[involved], both of them shall b

from

the

seized and destroyed.

good

Whe

sawarded after adjudication by a court
elaw).
re

the actor causes loss to the ow
of the well-known trademark, h
should compensate [the owner {
it].

ner

n

S
of

Article 55

[ ]

Article 93  [Administrative
functions and official

authorities]

% &
%
% & %
% 0 %
% $

% %
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1. When an agency for the
administration of industry and commerce
carries out investigation and handling|of
infringement cases, it is always
pre-conditioned on "[beingdn the basig
of evidence or a report which they have
already obtained on a suspected violation of

5000 the law" It is not necessary to say 50

5 much in this place, so this is deleted.

When agencies for the 2. Here a statement on actions which
administration for industry andinfringe geographical indicators and
commerce at or above the countypecial marks is added. This
level investigate and handlecomplements and clarifies the related
Agencies  for  thg activities suspected of havingeontent of Chapter IX and Chapter X.

=

administration of industry infringed upon another person's 3. Here it has evidence proving thej




and commerce at or abo\
the level

the

county may

exercise officia
authorities set forth beloy
when they are investigatin
and handling

cases (

acts q
third

party's exclusive right to ug

suspected
infringement of a
a registered trademark g
the basis of evidence or
report which they havg
already obtained on
suspected violation of th
law:

(1) questioning relevan
concerned  parties ar
investigating
circumstances connected
with the infringement of the
third party's exclusive righ
to use

a registere

trademark;

etrademark rights, or suspected
having infringed the geograph
indicator or special marks (
vanother person, they mayercise
gthe official authorities set fort
nfbelow:
f Q)

concerned

guestioning  relevarn

parties, ar
einvestigating circumstance
melated to the infringement upg
another person’'s trademal
b rights;

a (2) consulting and copyin
ethe concerned party’s contrac
invoices, account books and oth
tmaterials connected with th
dnfringing activities;

®3)

inspections of the site where

conducting on-sité

2 concerned party is suspected
tengaging in activities infringin

rights; [and]

riduties

dupon the third party's trademark

ahfringement in item (4) is changed t
k
pfconsistent with the expressions of ot

c'suspected of infringement" to
laws and regulations that are related

hadministrative law enforcement; a
"article" that could be seized and tak
tinto impoundment is changed in
d'property."”

s 4. Liability for unlawful rejection of
robstruction of the performance of pub
by an agency for th
gwhich originates from relevant provisio
tin the Product Quality Law, is added
gorovide legal safeguards for actions tak
én performance of public duties

accordance with law.

0}

i

a
of

i

administration of industry and commerg¢

O

)e
ner
to
nd
en
to

en




(2) consulting and
copying the

party”s contractsinvoices

concerne

account books and oth
materials
with the

relevant
connected
infringing activities;
(3) conducting on-sité
inspections of the site whe

party
suspected of engaging

a concerned i

activities infringing upon
the third party's exclusiv
right to use a registere
trademark; [and]

(4) inspecting articles
with the
activities;
the

connected
infringing
[agencies for
administration of industry
and commerce]
up
articles for which

may se

or impound thost

it has

articles

(4)

dconnected with the

inspecting
infringin
th
padministration of industry an
up

those properties

activities; [agencies for

5 commerce] may seal
2 impound
suspected of infringement upon
2 the third party's trademark right
th

industry an

'e  When an agency for
sadministration of
rcommerce exercises the offici
authorities provided for in th
e preceding paragraph in accordance
2d

hd

dwith the law, the party concerne
should provide assistance a
[if the

> concerned] refuses [to assist

cooperation. part)
cooperate] or interferes with th

2 agency for administration d
industry and commerce’s carryin
abut of its public duties, a repo

pthereon shall be made, and [t

agency] may impose a fine of mg




evidence proving theirthan RMB 5,000 yuan and less than

infringement upon the third RMB 50,000 yuan

party's exclusive right to ug
a registered trademark.
When an agency for th
administration of industry
and commerce exercises t
official authorities provided

for in the preceding

paragraph in accordang

with the law, the party
concerned should provid
assistance and cooperati
and may not refuse [to ass
or cooperate therewith] d

interfere [therewith].

e

[¢)

e

Article 56

[ ]

Article 95 [Civil compensation]

50
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The
damages for infringemer

measure @
of an exclusive right to us
a trademark shall be th
benefits gained by th
infringer during the perio(
the

of infringement

100

it
e
e
e
)

Where an infringer cause

because of the

1.

the loss
determined with difficulty is increase
from 500,000 to 1,000,000.

2. Paragraph 4 is added.

compensation  where

T

principle of use of trademarks, and
strengthen the protection of register
trademarks that are already in use.

3. Graduated
compensation is provided here:

liability fo

for &
of unintentional infringement that ha
not resulted in any actual damage,

civil liability for compensation s

rdightened or exempted; for register

In the second paragraph, it|i
provided that the amount of statutary

% %

%

?
iS
d

3 %

g% (

purpose for this is to emphasize the

to ( $

ed
%

%

ct%o /

e
the

closses to an infringed party, |

negrademarks that are not in use, this o
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infringement, or the lossasshould pay compensation [to théears administrative liability, and dogs 1 2 & (
suffered by the partyinfringed party]. The amountnot bear civil liability for compensation. %( % & |
whose rights were of damages shall be the profit that & % %
infringed during the period the infringer has obtained during % : $
of infringement as a resultthe period of the infringement % %
of the infringement| because of the infringement, pr . 3
including the reasonablethe losses that the infringed party 1.%.. 2%
expenses incurred by thénas suffered during the period [of $<$

party whose rights wergthe infringement because of the
infringed in stopping the infringement, including any
infringing actions. reasonable expenses which the

If the benefits gained infringed party has incurred in hjs
by the infringer because ofor its efforts to stop the infringing
the infringement or the conduct.
losses suffered by the Where the profit earned by
party whose rights wergethe infringer because of the
infringed as a result of theinfringement or losses suffered
infringement, mentioned by the infringed party because [of
in the preceding the infringement, as mentioned|in
paragraph, are difficult tpthe preceding paragraph, are
establish, a People's Courtlifficult to establish, a Peoples
shall, depending on theCourt shall render a judgment

circumstances of thpawarding damages of less than




infringing conduct, rende
awardin
th

a judgment

A

damages of less 3
Rmb500,000.

If [a person who] sold
goods that he did not kno
to be infringing upon the
exclusive right to use
registered trademark
able to prove that h
obtained  such
lawfully

[who] the supplier [is], he

good
and explains
shall not bear liability for
damages.

rRMB 1,000,000 yuan, dependir
gon the circumstances of i
rinfringing acts.

Where
unknowingly sells goods thd

party
2 rights in a registered trademat

[a person

winfringe upon another

abut is able to prove that h
sobtained the goods lawfully arn
eis able to explain [who] th
ssupplier [is], he shall not be:
liability for damages.

) The infringer should bea
responsibility for compensatio
he anothg

where infringes

trademark
by
Where intention or fault is ng

person’s right

intentionally  or fault,
found, the infringer shall not be
responsibility for compensatiot
Where

another party’s right to use

[a person] infringe

"9
ne

]
At

D

Al

>

2r

"

—*

(2]

a

registered trademark that has 1

not




been in use for three consecut
years, he shall not bear liabili
for damages. Where [a persd
infringes another party’s right i
a trademark that has never be
used but has been registered
less than three years, he [wi
compensate the infringed paf
for any reasonable expens
incurred in  stopping th

infringement.
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New Addition

[
]

Article 96 [Compensation for
unregistered trademarks]

Where a trademark, whic
is the same as or similar to

A general provision, concernin

liability for damages in respect
hinfringements of unregistered trademar

@& added here to put into actual practic

trademark of another person thatrotection of the basic interests of own

( %

%
% $




is in prior use and isof unregistered trademarks that are|in 1 &2 %
unregistered, is intentionally usedgbrior use. & 1H2$ %
on the same kind or similar
classification of goods and
causes loss to the prior user |of
the trademark, the user of such
trademark should bear liability
for compensation.
[ ]
Judicial Interpretation Article 97 [Reasonable
expenses]
) , %
% &
( % %
% & /%
Reasonable expenses incurred %

to stop an infringement include There are proposals that detailed ¥
reasonable expenses that thHeems such as "attorneys’ fees " should be
owner or an entrusted agent hdsted in the "reasonable expenses
incurred in  his effort tg incurred to stop an infringement”, but
investigate and acquire evidencsuch questions may involve a large range
about the infringement. of matters and cannot be totally listed

out. Therefore a summary provision|is




be listed in the regulations.

set forth here, and detailed content may

Article 53
Regulations

of

the

[ ]
Article 98 [Trademarks and

enterprise names]

If a trademark owner believe

that the registration of hi
well-known trademark as A&
enterprise  name by anoth

person is likely to deceive th

general public or caus

misunderstanding among tf

$S

relevated to provisions of law

eProminent use of a tradename as
eenterprise name constitutes infringeme
eand shall be handled according to

ngcircumstances] of infringement acts

general public, constituting

aln relation to the need to change

s Provisions from the regulations are

%

an
Nt,
the

%

%
%

&
&
(
% )
%
%
(
(/%
( %

%




company nhame that is not prop
for registration, the tradema
owner may apply to th
registration  authorities  wit
principal  responsibility  fof
enterprise  names for th
cancellation of the registration
the enterprise name. Th
registration  authorities  wit
principal  responsibility  fof
enterprise names should han
the case in accordance with t
Provisions on Administration d

Enterprise Name Registration.

aregistration of a name, this Article h
kadded the nature of the act of register
ethe enterprise name, in order to facilitd
hthe interplay between [this Article an
relevant provisions [of the agencies
gheadministration  of industry an
pfcommerce] on the management
ngegistration of enterprise names.

n There is a proposal that this Articl

dighould be handled [literally “adjusted”]

hander the AntiUnfair Competition Law.

fOr that in this provision, priority should
be given to effective judgments render
by a court of law, with enforcement b
the registration authorities.(Priority of

Judicial Judgment)

ing
ate

or
d
of

D

should be deleted, and that the matter

Article 58

[ ]

Article 100 [Preservation of
evidence]

This retains the original provision.

%

%




% *%
% %

A trademark registrant or ja
closely interested person may, |in
order to stop infringing conduct

apply to a People's Court for the

A trademark registrart preservation of evidence prior to
or a closely interestedthe institution of proceedings,
person may, with theunder circumstances where suych
object of stopping evidence might be destroyed, lgst
infringing conduct, apply or difficult to obtain later.
to a People's Court for the The People's Court must
preservation of evidencerender a ruling within 48 hours of




prior to the institution of
proceedings, unde
circumstances where su
bé

destroyed, lost or difficul

evidence might
to obtain later.

The People's Cou
must render a ruling withi
48 hours of receipt of th
The

implementation of a ruling

application.
adopting preservatio
measures shoul
commence promptly afte
it is rendered.

The People's Cou

may order the applicant {o

provide security. If the

applicant fails to provide

security, his applicatior
shall be rejected.
If the applicant fails td

institute proceeding

Th
ruling

receipt of the application.

rimplementation of a
cladopting preservation measur
> should commence promptly aft
[ it is rendered.

The People's Court may ord
tthe applicant to provide securit
nIf the applicant fails to provid
esecurity, his application shall &
rejected.

y If the applicant fails to institut
nproceedings within 15 days aft
dthe take
rpreservation t

People's Court should terming

People's  Court

measures,

tsuch preservation measures.

D

D

=

[°2)

)
es
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within 15 days after thg
People's Court take
preservation measures, t
People's Court shoul
terminate such
preservation measures.

Article 59

[ ]

Article 101 [Criminal offences]

This retains the original provision.
This is the same as the provisions
the Criminal Law.

%

of
3

%

%
1%
%

%




If a trademark identical to g
registered trademark is used pn
the same kind of goods without

If a trademark identical the consent of the registrant of the
to a registered trademark|isegistered trademark and such act

D

used on the same kind ptonstitutes a criminal offence
goods without the consenfthe infringer shall], in addition to
of the registrant of thecompensating for the damages
registered trademark anduffered by the party whose rights
such act constitutes |shave been infringed, be
criminal  offence, [the prosecuted literally “criminal
infringer shall], in addition liability shall be investigated”
to compensating for theaccording to law.

damages suffered by the Where the forgery or
party whose rights haveunauthorized manufacture of the
been infringed, be emblems of another person's

prosecuted literally | registered trademark, or the sale
“criminal liability shall be| of trademark emblems that were
investigated”] according tpforged or manufactured without
law. authorization,  constitutes |a

Where the forgery orcriminal offence, [the infringer
unauthorized manufactureshall,] in addition to

of the emblems of anothercompensating for the damages




person's registeredsuffered by the party whose rights
trademark, or the sale othave been infringed, be
trademark emblems thatrosecuted literally “criminal
were forged or liability shall be investigated”
manufactured without according to law.

authorization, constitutesjla Where the sale of goods that
criminal  offence, [thg one is fully aware of being goods
infringer shall,] in addition bearing  counterfeits of @
to compensating for theregistered trademark constitutes a
damages suffered by theriminal offence, [the infringer
party whose rights haveshall,] in addition to
been infringed, be compensating for the damages
prosecuted literally | suffered by the party whose rights
“criminal liability shall be| have  been infringed, be
investigated”] according to prosecuted literally “criminal
law. liability shall be investigated”

Where the sale dfaccording to law.

goods that one is fully
aware of being goods
bearing counterfeits of p
registered trademark
constitutes a criminal
offence, [the infringel




shall,] in addition to
compensating for th
damages suffered by th
party whose rights hav

been infringed, be

prosecuted literally
“criminal liability shall be
investigated”] according t
law.
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Chapter IX Geographical
Indicators

Article 16, Section 2

[

]
Article 113 [The concept of

“geographical indicators”]

% $




3 p
” 2 “
For the purposes of the ”
preceding paragraph, the
term "geographiq The purpose of this Article is t
indicator* means an clarify the following matters liferally
indicator that identifies a  “Geographic indicator'| “content™]:

particular good aj

originating from a
particular region, where
given quality, reputation o
other characteristic of th
good is determined by th
natural or cultural factor

of the said region.

5 means an indicator that identifig
a particular good as originatin
afrom a particular region, where
rgiven quality, reputation or othé
echaracteristic of the good
edetermined by the natural af
scultural factors of the said regio

A geographic indicator ma
be
indicated by such geograph

the name of the regig
indicator, or may be some oth
visible mark that sufficiently
indicates that the particular goo

originated from such regior

14

S 1. Place name trademarks that

oot convey literally “have”] the specia
deatures of goods are not geograph
zrindicators.

s 2. Geographical indicators may
nabther
ngeographical origin.
y 3. The
r'determined by natural or

visible marks that indicate

original provisior]
cultural
"determined

That is
[this Article] requires that a geographiq

idactors" is changed to
enatural and cultural factors".

dedicator should be a combination

natural and cultural factors. (method |i

(@)

do

cal

a

al
of

2 Note:

Perhaps this should be.




The
indicated

the
geograph

territory  of

by
indicator may be different from

a Cc

and territory of such region.

the present administrative name

regiom actual practice)

[ ]

Article 16, Section 1 Article 114 [General
Principles]
< %
” & %
g & % % ®
” 13 ” 13 ” !!$ = 6C$
If a trademark contains 2 ( I =6C (

a geographical indicator of Where a  geographical )%
the goods and such googdsdicator is intended to be % I $! 7.

do not originate from the protected by this Law, it shall b

e

region indicated by suchregistered. 1. Here paragraph 1 is added
indicator, [thereby] If a trademark contains [aemphasize that only  register
confusing the generalmark which is the same as ppgeographical indicators may be protect

public, registration will nof

similar to a geographical

2. The meaning of "geographic

“The registration of a trade mark for wines
\Which contains or consists of a geographical
Sthdication identifying wines or for spirits which

edontains or consists of a geographical indicat

—

on

aldentifying spirits shall be refused or invalidate

d



be granted and its use w

be prohibited.
those

Howeve
for

registration has alread

been obtained

faith shall remain in effeci.

which

in goo

lindicator and the goods on whi
,it is designated to be used do 1
the
yindicated by such geograph

originate  from regiof
dindicator, thereby confusing th
public, registration will not bé
b

prohibited. However, those f¢

granted and its use will
which registration has alreag
been obtained in good faith sh
remain in effect.

chindicator” in  "trademark contains
n@eographical indicator" in the origin
nLaw is different from the meaning ¢

i¢geographical indicator"in this Law.

eDifferent interpretations may arise if tk
»same name is used. Therefore
e'geographical indicator" in the firg

yrparagraph of the original Law is chang
o "place name", and "of the goods"
altieleted.
3.
circumstances in which marks similar

In actual practice, there ex

indicators are used
but [the goods] do 1
originate from that area, and this m

geographical
trademarks,
mislead the general public. As a res
provisions on the prohibition of th
registration and use of marks similar
geographical indicators is added.

ult,

£x officio if a member’s legislation so permits,
LAt the request of an interested party, with resy
)fto such wines or spirits not having this origin

&
I'$!
$

(
ne %
the %0
5t
ed
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6C

$

e

[2007]15

New addition:

]
Article 122 [Special marks and

Gongshangbiao Zi [2007]

the management of their use]

or
pect




No. 15

The State Administration fg
Industry and Commerce sha
promulgate special marks f
geographically indicate
products. Legal users
geographical indicators may u

such marks on geographica

2007 1 24
[2007]15

To standardize the management
geographical indicators and enhance

rAdministration  for
allCommerce promulgated the docum
r'Gong Shang Biao Zi [2007] No. 15
dwhich contains the Rules for th
pfiManagement of Special Marks

2%
%
% $B
%
> B

> & )
%3% &

protection of geographical indicators, pn
January 24, 2007, the  State &
Industry  and *0p

s&eographically Indicated Products
Ithe Design of the Special Marks

indicated products.

Geographically  Indicated Produc

% &% C
% $

%

% $ %




Special marks should b
used together with geographiq
indicators. Registrants ¢
geographical indicators shou
carry out supervision of th
activities of the users of speci
marks in their use [of the spec
marks].

For the use of special mar
on non-geographically indicate
products, or use of marks simil
to the special marks, authoriti
for the administration of industr
and commerce at all levels sh
in accordance with the provisiof
of Article 136 (Protection o
special marks) of this Lay
investigate the legal liabilities ¢

the users.

eThe marks are mainly to be manag
ghrinted and used by the registrants
fgeographical indicators and legal us
ldhemselves.

ethe same as or similar to the spec¢

amarks of geographical indicators
ahon-geographically
are acts of counterfeiting official mark
k@ind shall be handled according
drelevant provisions on special marks.
ar
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indicated produg

ed0 ,
i

ers '

Use of marks which are
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